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Do

Hiring involves risk, but employers 
should understand that the exposure 
to risk applies even when they don’t 

do the actual hiring. Based on the criminal 
or negligent actions of their temporary staff 
(who are technically employees of the staffing 

agency), employers still face consid-
erable risk. A standard practice to 
mitigate risk in hiring is to conduct 
pre-employment background screen-
ing. Performing this due diligence 
gives the employer greater assurances 
about the candidate’s qualifications 
and actual experience, and provides 
insight into any criminal history that 

an employer would deem inappropriate for a 
position. But what happens when that screen-
ing fails to raise red flags?

The recent case of David Kwiatkowski, the 
traveling radiologic technologist who exposed 
countless patients to hepatitis C, shines a 
spotlight on the screening practices of health 
care employers in general and those of health 

care staffing firms in particular. Kwiatkowski 
allegedly stole Fentanyl, a powerful synthetic 
narcotic used as a post-surgery anesthetic, and 
then used the syringes to inject himself. He 
replaced the syringes filled with saline, and 
those needles were then unknowingly used on 
patients, infecting them with hepatitis C.1

In 2008, while at a temporary position at 
the University of Pittsburgh Medical Center-
Presbyterian, Kwiatkowski is alleged to 
have stolen a syringe filled with an addictive 
painkiller from an operating room. He was 
confronted at that time and subsequently tested 
positive for Fentanyl and other opiates in his 
system. An Associated Press article reports:

just days after being fired, he was able to 
start a new job at a Baltimore hospital. And 
from there, he went from one hospital to 
another, ten hospitals altogether in the four 
years after he was fired in Pittsburgh. All of 
them told The Associated Press they had no 
knowledge of his disciplinary history when 
they hired him for temporary jobs.1

Kwiatkowski is believed to have infected 
more than 30 patients at Exeter Hospital in 

by Vu T. Do, CCEP, LPI

Avoiding liability: Consistent 
screening of both permanent 
and temporary staff

 » Understand that a health care employer can be liable for crimes committed by a temporary worker. 

 » Limit risk by requiring thorough screening of temporary staff.

 » Increase risk protection by detailing specific background check requirements in a contractual agreement.

 » Screen staffing firm employees and direct applicant/employees in a consistent manner.

 » Comply with applicable federal and state laws when using consumer reports and background checks.

Vu T. Do (vdo@precheck.com) is Director of Compliance at PreCheck, Inc.,  

a Houston-based background investigations and credentialing firm serving  

the health care industry. 

mailto:vdo@precheck.com
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New Hampshire, until he was apprehended by 
authorities in July 2012. How did the system 
fail repeatedly, and what is the liability facing 
the staffing firms that placed Kwiatkowski and 
the numerous hospitals where he worked?

assessing the failures
Of greatest concern to health officials and law 
enforcement is how Kwiatkowski managed 
to move effortlessly between states, staffing 
companies, and hospitals when he in fact has 
a history of substance 
abuse and drug 
diversion. Each suc-
cessful assignment 
that was preceded 
by a terminable inci-
dent at the previous 
employer begs the 
question of what type 
of screening prac-
tices occurred. As 
the actual employer, 
the staffing firms are 
expected to conduct 
the background check that typically includes 
license verifications, employment reference 
checking, sanction screening, and criminal 
history searches. With the Kwiatkowski case, 
the thoroughness of these practices is being 
scrutinized.

Not surprisingly, both the staffing compa-
nies that hired Kwiatkowski and the hospitals 
where he was placed are deflecting blame. 
Finger-pointing aside, the Kwiatkowski case 
forces health care employers and staffing firms 
alike to examine and fortify their own screen-
ing practices to ensure only qualified and 
eligible individuals are being placed in appro-
priate positions.

the role of the staffing partner
Hospitals rely on the services of their staffing 
partners to deliver safe and effective health 

care to patients. They need qualified and 
experienced workers who can fill a position 
quickly. Unfortunately, it is the need for speed 
that is sometimes directly responsible for 
shortcuts and oversights.

In 2010, less than two weeks into a 
new position at Arizona Heart Hospital, 
Kwiatkowski was discovered unrespon-
sive in a bathroom stall with evidence of an 
emptied Fentanyl syringe nearby. Yet, within 
just 10 days of that incident in Arizona that 

resulted in termina-
tion, Kwiatkowski 
found his next 
position at Temple 
University Hospital in 
Philadelphia. Because 
he was filling in for 
striking workers, 
Temple instructed its 
staffing provider to 
only verify the last 
two employers. As a 
direct result of those 
instructions, two 

recent terminations for drug diversion went 
completely undetected by Temple.

Clients of staffing firms must understand 
that they dictate the screening requirements. 
In this example, the strike in Philadelphia 
drove Temple to take shortcuts where it sub-
sequently set the screening standard too low, 
but in most cases, health employers are setting 
no standard at all. Health care employers must 
work effectively with their staffing partners to 
fully understand and approve of the screen-
ing that occurs prior to any candidates being 
placed in their facility. The established proto-
col must be consistently followed.

Vicarious liability
With David Kwiatkowski in custody and 
while the criminal case against him is being 
built,2 the full implications against all of his 

[Hospitals] need qualified 
and experienced workers 

who can fill a position 
quickly. Unfortunately, 
it is the need for speed 

that is sometimes directly 
responsible for shortcuts  

and oversights.
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former employers, both direct and temporary, 
are yet to be understood. In addition to being 
subject to invasive investigations, the hos-
pitals where Kwiatkowski has worked have 
scrambled to determine the scope of patient 
exposure, they’ve mounted aggressive com-
munication campaigns, and they continue to 
provide testing and other treatment options 
to former patients who were affected. On the 
litigation front, civil suits and class actions are 
already being filed against a number of the 
hospitals and staffing firms involved.

But because the staffing firm is the techni-
cal employer, how does exposure to liability 
extend to the hospitals? The doctrine of neg-
ligent hiring is typically used to argue that 
employers “(1) knew or reasonably should 
have known that the employee was unfit for 
the job for which he was employed, and (2) 
whether the employee’s placement at that 
job created an unreasonable risk of harm to 
others.”3 So although the hospital is not the 
employer of record, courts have decided that 
the hospital is in part liable. In a paper pub-
lished in 2001, the authors explain how, based 
on the theory of vicarious liability, the hospital 
can be subject to considerable risk:

A principle (employer) can be liable for  
the unauthorized torts of an agent 
(employee—temporary or permanent) if 
the agent was acting within the scope of 
employment, and the acts were of the same 
general natures as those authorized by the 
principal, the agent was authorized to be 
where he was at the time of the act, and/or 
the agent was serving the principal’s inter-
ests at the time he undertook the action.4

In the case of a St. Francis Regional Medical 
Center in Kansas, a former patient sued the 
hospital for negligence when she was injured 
by a temporary nurse that the hospital used 
through the staffing firm Critical Care, Inc. 

(CCI). Because the nature of the care provided 
was so egregious, the hospital ultimately settled 
with the former patient, but it filed suit against 
CCI, seeking indemnification. The court denied 
the hospital’s claims and maintained that the 
nurse was in fact an “employee” of both CCI 
and St. Francis, insisting that “St. Francis had 
day-to-day control over [the temporary nurse] 
while she was assigned to the hospital.”5 Other 
court decisions have been clear to emphasize 
that, although not the employer of record, 
temporary employers are not immune from lia-
bility stemming from the wrongdoing of their 
temporary staff.

Protective measures for employers
Most health care employers conduct thorough 
pre-employment screening because their 
threshold for risk is considerably low when 
compared to other industries. Their employees 
interact with vulnerable patients, children, the 
elderly, etc. Yet, most health care employers 
are not requiring the same level of screening 
for the temporary workers they place in their 
organizations. Health care employers utiliz-
ing a staffing partner cannot afford to operate 
under assumptions.

A 2010 decision in Iowa demonstrates 
why it is absolutely crucial that employers 
contractually require their staffing provider 
to conduct thorough background checks. The 
appellate court affirmed a prior decision that a 
staffing firm was not negligent when it placed 
a convicted felon with the company where that 
individual went on to embezzle and defraud 
that client of over $130,000.6 The courts held 
that because there was no contractual agree-
ment to conduct a background check, and 
therefore no expectation, neither breach nor 
negligence occurred on the part of the staffing 
firm. Absent that critical contractual obliga-
tion, the employer was left holding the bag 
and was out not only the amount embezzled, 
but also attorneys’ fees and other court costs.
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Before signing an agreement with a staffing 
provider, the hospital must lay out the terms 
of the background screening requirements to 
ensure they know who is working with their 
patients and colleagues, such as:

 · Health care employers should require 
more than a general attestation or a single 
clause in a contract requiring a staffing 
firm to vaguely “run background checks 
on their employees.”

 · Health care employers should outline in 
a contractual agreement the specifics of 
the types of screening the staffing firm is 
required to run on candidates it will place. 
In general, the staffing background check 
should mirror that which the hospital runs 
on its own employees.

 · Health care employers should be aware 
that because it is in the staffing firm’s 
best interest to present the most favorable 
candidate, the staffing firm may only be 
searching limited criminal history and 
may be instructing its background screen-
ing provider to report only certain types 
of criminal history. Obviously this practice 
would be inconsistent with the manner in 
which health employers thoroughly con-
duct and carefully weigh criminal history 
when making a hiring decision.

 · At a minimum, the details of the back-
ground check requirements should include 
the various search types and components 
(e.g., primary source professional license 
verification, education verification, previ-
ous employment verification, sanctions 
and exclusion screening, criminal records 
search, sex offender registry search, etc.), 
how far back searches need to be con-
ducted, inclusion of maiden/alias name 
searches, specification of search sources 
(e.g., state police search as required by state 
statute or court search), etc.

 · The hospital is also in a position to specify 
which approved background screening 

company or companies must or should 
be used.

Compliance with federal fCra and state laws
Health care employers are advised to consult 
with counsel when drafting the contract with 
the staffing agency. It is imperative that each 
party thoroughly understands its responsibili-
ties under the federal Fair Credit Reporting 
Act (FCRA). When employers obtain back-
ground checks from a third party, the FCRA 
governs how employers use those consumer 
reports and how background screening com-
panies assemble them. End users of consumer 
reports have specific duties under the Act. But 
what are the considerations when there are 
potentially multiple end-users, in this case 
the staffing firm that requests the background 
checks and the firm’s client that may want 
access to them? Health care employers need to 
openly discuss and document the screening, 
review, and decision-making process with its 
staffing partner. That documentation should 
explicitly detail which party executes the 
various FCRA duties and it should give con-
sideration to:

 · Decisions that must be made about who 
will be viewing the actual background 
check results. If the hospital will be gain-
ing access to these consumer reports, the 
language in the consumer report authori-
zation form should reflect this permission 
granted by the subject of the report.

 · Agreement by both parties as to who will 
be reviewing and making decisions about 
any negative information that comes back 
on a report.

 · Understanding and agreement on what 
constitutes negative information. Will the 
staffing firm be interpreting the health 
care employer’s hiring standards? Will 
that standard be specific enough and 
include details about what results are dis-
qualifications for which positions?
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 · Both parties understanding their duties 
under the Fair Credit Reporting Act 
and paying particular attention to prop-
erly carrying out their adverse action 
responsibilities.

Conclusion
The scope of the damage wreaked by David 
Kwiatkowski is extensive. Patients were 
deprived of essential anesthesia during post-
surgery recovery; patients were also exposed 
to and infected with hepatitis C; the trust of 
patients and members of the community has 
been compromised; and staffing employers 
and hospitals face legal challenges that will 
impact their resources, time, and finances. 
All of this resulted from the reckless actions 
of one man. It is a painful lesson to learn, but 
employers must study the Kwiatkowski case 
to identify weaknesses in their own policies 
and procedures. If health care employers 
are conducting thorough screening of their 
hospital applicants, they need to ensure the 
equivalent level of screening is being con-
ducted on anyone who interacts with and 
treats their patients. A well-defined and 
consistently executed background screening 
program can insulate employers from signifi-
cant exposure to liability, whether it stems 
from the actions of permanent or temporary 
employees. 
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